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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
TREVOR JAMES RUSH,
Defendant-Appellant.

NO. 45128
Ada County Case No.
CR-2016-7492

RESPONDENT'S BRIEF

Issue
Has Rush failed to establish that the district court abused its discretion, either by
imposing a unified sentence of 10 years, with two years fixed, upon his guilty plea to felony
injury to a child, or by relinquishing jurisdiction?

Rush Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Rush pled guilty to felony injury to a child (amended from sexual battery of a minor child
16 or 17 years of age), and the district court imposed a unified sentence of 10 years, with two
years fixed, and retained jurisdiction. (R., pp.28-29, 69-70, 73-80, 89-92.) Following the period
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of retained jurisdiction, the district court relinquished jurisdiction. (R., pp.96-97.) Rush filed a
notice of appeal timely from the district courts order relinquishing jurisdiction. (R., pp.98-100.)
Rush asserts his sentence is excessive in light of his substance abuse issues, support from
family, and purported remorse and acceptance of responsibility. (Appellant’s brief, pp.3-6.) The
record supports the sentence imposed.
When evaluating whether a sentence is excessive, the court considers the entire length of
the sentence under an abuse of discretion standard. State v. McIntosh, 160 Idaho 1, 8, 368 P.3d
621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008). It is presumed
that the fixed portion of the sentence will be the defendant's probable term of confinement. State
v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007). Where a sentence is within statutory
limits, the appellant bears the burden of demonstrating that it is a clear abuse of discretion.
McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted). To carry this burden the appellant
must show the sentence is excessive under any reasonable view of the facts. Id. A sentence is
reasonable if it appears necessary to accomplish the primary objective of protecting society and
to achieve any or all of the related goals of deterrence, rehabilitation, or retribution. Id. The
district court has the discretion to weigh those objectives and give them differing weights when
deciding upon the sentence. Id. at 9, 368 P.3d at 629; State v. Moore, 131 Idaho 814, 825, 965
P.2d 174, 185 (1998) (court did not abuse its discretion in concluding that the objectives of
punishment, deterrence and protection of society outweighed the need for rehabilitation). “In
deference to the trial judge, this Court will not substitute its view of a reasonable sentence where
reasonable minds might differ.” McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens,
146 Idaho at 148-49, 191 P.3d at 226-27). Furthermore, “[a] sentence fixed within the limits
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prescribed by the statute will ordinarily not be considered an abuse of discretion by the trial
court.” Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).
The maximum prison sentence for felony injury to a child is 10 years. I.C. § 18-1501(1).
The district court imposed a unified sentence of 10 years, with two years fixed, which falls
within the statutory guidelines. (R., pp.89-92.) Furthermore, Rush’s sentence is appropriate
based on his criminal record and the nature of the offense.
Rush’s criminal history includes multiple juvenile adjudications, including adjudications
for disturbing the peace, trespass, minor in possession of alcohol, driving without owner’s
consent, curfew violation, minor in possession of tobacco, four counts of petit theft, two counts
of failure to purchase a driver’s license, and two counts of unlawful entry (both amended from
felony burglary). (PSI, pp.5-7.) Rush stated on his presentence investigation questionnaire that
he had zero adult convictions; however, a review of the PSI shows he has been convicted of at
least 16 misdemeanor offenses, including six counts of minor in possession of alcohol, two
counts of petit theft, three counts of driving without privileges, open container, possession of
drug paraphernalia (amended from possession of a controlled substance), and unlawful entry
(amended from burglary). (PSI, pp.8-12.) Rush owes over $6,700 in unpaid fines as a result of
these convictions. (PSI, p.12.)
Rush asserts that he struggles with alcohol abuse, yet when asked about his alcohol use
Rush reported that alcohol has not caused any problems in his life, he does not need treatment,
and he “is “100%” positive that he can abstain from drinking in the future.” (PSI, p.17.)
Additionally, over the course of his young life, Rush has amassed over nine criminal convictions
related to alcohol. (PSI, pp.5-12.)

Rush’s supportive family includes his wife, who, when

talking to the victim about the offense, noted that Rush would attend counseling and AA “even
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though she does not believe he is an alcoholic.” (PSI, p.4.) Although Rush claims he is
remorseful and has accepted responsibility, that claim rings hollow in light of his statements to
the psychosexual evaluator that the victim was the “aggressor,” and that he did not believe she
would suffer any negative effects as a result of their sexual interactions because, “She (victim)
was an active participant… she (victim) was an active part of the intercourse (seemingly
referencing vaginal intercourse).” (PSI, p.43.)
At sentencing, the district court articulated the correct legal standards applicable to its
decision and also set forth its reasons for imposing Rush’s sentence. (11/21/16 Tr., p.19, L.14 –
p.23, L.19.) The state submits that Rush has failed to establish an abuse of discretion, for
reasons more fully set forth in the attached excerpt of the sentencing hearing transcript, which
the state adopts as its argument on appeal. (Appendix A.)
Rush next asserts that the district court abused its discretion by relinquishing jurisdiction
in light of his “limited successes” during programming, his recognition of a problem, and his
desire to change. (Appellant’s brief, pp.6-7.) Rush has failed to establish an abuse of discretion.
“Probation is a matter left to the sound discretion of the court.” I.C. § 19-2601(4). The
decision to place a defendant on probation or whether, instead, to relinquish jurisdiction over the
defendant is a matter within the sound discretion of the district court and will not be overturned
on appeal absent an abuse of that discretion. State v. Hansen, 154 Idaho 882, 889, 303 P.3d 241,
248 (Ct. App. 2013) (citing State v. Hood, 102 Idaho 711, 712, 639 P.2d 9, 10 (1981); State v.
Lee, 117 Idaho 203, 205–06, 786 P.2d 594, 596–97 (Ct.App.1990)). A court's decision to
relinquish jurisdiction will not be deemed an abuse of discretion if the trial court has sufficient
information to determine that a suspended sentence and probation would be inappropriate under
I.C. § 19-2521. State v. Brunet, 155 Idaho 724, 729, 316 P.3d 640, 645 (2013); Hansen, 154
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Idaho at 889, 303 P.3d at 248 (citing State v. Statton, 136 Idaho 135, 137, 30 P.3d 290, 292
(2001)).
Rush has demonstrated through his conduct that he is an unacceptable candidate for
community supervision.

Despite his history of criminal offending, his misconduct while

incarcerated, and the psychosexual evaluator’s determinations that Rush is a high risk to reoffend, is less amenable for sexual offender treatment than other offenders, and is less likely to
comply with supervision, the district court granted Rush the opportunity to participate in the
retained jurisdiction program, informing him:
So I will look at what you do. You need to apply yourself and work hard,
and show me that you can pull this around. Because what you did was wrong.
There is a price for it. And if you want the trust that probation can represent, even
though it is trust with strings, then you have to show a lot more about yourself
than I am seeing right now.
(11/21/16 Tr., p.23, Ls.11-18.)
The district court’s decision to relinquish jurisdiction was appropriate in light of Rush’s
horrendous behavior throughout his period of retained jurisdiction. Although Rush was only in
the rider program for a short period of time, he clearly demonstrated that he was neither a
suitable candidate for the rider program—due to his lack of amenability to the programming and
inappropriate advances toward staff—nor a viable candidate for community supervision, in light
of his incessant violations of rules and expectations of the rider program. (PSI, pp.243, 246.) At
the rider review hearing, the district court set forth its reasons for relinquishing jurisdiction,
stating, “It was your obligation to show that you could conform and comply. Lots of people go
on the rider program and very few have such negative evaluations.” (5/15/17 Tr., p.33, Ls.2225.) The state submits that Rush has failed to establish that the district court abused its discretion
by relinquishing jurisdiction, for reasons more fully set forth in the attached excerpt of the rider
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review hearing transcript which the state adopts as its argument on appeal. (5/15/17 Tr., p.32,
L.5 – p.34, L.9 (Appendix B).)

Conclusion
The state respectfully requests this Court to affirm Rush’s conviction and sentence and
the district court’s order relinquishing jurisdiction.

DATED this 24th day of January, 2018.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 24th day of January, 2018, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
SALLY J. COOLEY
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General
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of his report on how to supervise Trevor in the
community. If he is able to successfully do
those, I think it puts him as low risk. I think
it is worth noting that he is closer to the
opportunistic scale than he is on the predatory
scale.
Obviously, the Court has some concerns
if a person leans toward the predatory side.
Opportunistic fits with what is alleged here in
the substance abuse and those things that can be
addressed.
He told me when we were discussing
today and at the jail last Friday that he had a
co-worker tell him that one bad night can lead to
a life time of regrets. And he is certainly
understanding that that advice is something that
he should have not only heeded then but really
what he has put in terms of his life going
forward.
No matter what the Court does he has to
deal with these behaviors and how it is goin g to
impact the victim here and her family, but as well
as the impact it has on his family. He is not
asking the Court for mercy because he feels he is
entitled to it, but I think it is warranted to
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shouldn't have happ ened in my life. And it is a
rude awakening. And I see what happened, and I
accept full responsibility for what lies ahead of
my.
I asked for you to not necessarily show
leniency to see the truth in between the lines and
give my children a chance for me to be back w ith
them and give me a chance on probation. Thank you
for your time.
THE COURT: Is there a legal cause why
judgment and sentence should not be pronounced?
MS. SLAVEN: No, Your Honor.
MR. MARX: No, Your Honor.
THE COURT: Well, in this particular case,
the defendant picked up the victim who was 17.
Gave the victim and the other girl who was present
a fair amount of alcohol and then engaged in
sexual contact w ith the victim who was 17.
Now, the p roblem with being 17 is
pretty universal, which is that you are young and
you might not always make the best decisions
yourself about things like not making yourself
vulnerable to alcohol. And lots of younger teens
and adolescents and young adults find out
sometimes that they get into situations like that,
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give him a period of probation because there are
things in the reports that even with the issues
that there may be that indicate he can be
successful in the community on probation.
He is going to have to show a lot of
positive progress. But if he is able to do that,
there is no reason he can't be successful going
forward.
TH E COURT: Mr. Rush, what do you have to
say?
THE DEFENDANT: First of all, I would like
to accept full responsibility for my actions. I
don't want to divert my guiltiness for what
happened, but I do want to say that the way it
says in the police report isn't the way that it
happened.
I was lied to about the age of the
victim. I didn't know that she was under age, and
the baby-sitter that was there was over age. I
specifically told them that I didn't want anyone
under age at my house.
I know it says in my psychosexual that
I am likely to reoffend. I want you to know that
I can guarantee that I will be the bottom one
percent to ever reoffen d. Something like this
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but that doesn't excuse the person who put them in
the situation.
I mean, yes, there are a lot of things
that all of us do of a range of conduct, whether
it is even just walking into someplace where we
maybe made ourselves vulnerable and weren't fully
aware of it. And it certainly is a situation
where a person is a lot more vulnerable if they
are using alcohol because their reflexes and
instincts are not quite where they would be if
they weren't.
But you're a 26-year-old married guy
who picked up an under 18. And I don't really see
any reason to believe your current theory that you
thought she was over 18. Because for one thing it
kind of contradicts the statements that you made
in the reports about being so blacked out you
don't even remember it.
So, you know, that makes it a little
hard for me to believe that suddenly your memory
has cleared slightly to say that you think that
she was over age.
Even if she w as 18 and a half, I think
it is pretty disreputable to get somebody drunk
and take advantage of them.

Nicole Julson, Freelance Court Reporter, Ada County, Idaho
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I also noted in this record that you
have a significant misdemeanor record, and it
includes a number of convictions for providing
alcohol to minors. So that part of the pattern
has some level of consistency. You sexually
molested the victim and behaved sexually
aggressive toward the other young woman who was
unable to rebuff your advances.
You weren't particularly cooperative
with the sex offender evaluation and you engaged
in a disciplinary violation at the jail that in
the most charitable view causes me to question
your maturity and good sense. And that's the most
charitable view of the extremely immature and
improper behavior at the jail.
This is your first felony. I don't see
that you have grasped the seriousness of the
offense. 1 do think alcohol played a role in it.
And one of the things that is a warning sign for
me about somebody having a very serious alcohol
problems is when they describe being in a blackout
state. Because that is generally consistent with
somebody who has been drinking way too much for
way too long.
And just lookinu: at the number of
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I will retain jurisdiction, and I want
to see by what you do that you are willing to take
this seriously, do what you need and grow up. And
this is illegal behavior. It is unacceptable
behavior. And frankly, this is behavior that is
traumatic to the victim involved. And it seems to
me that it is behavior that warrants you to
behaving in a much more mature and responsible and
law-abiding way before the Court takes a look at
this for probation.
So I will look at what you do. You
need to apply yourself and work hard, and show me
that you can pull this around. Because what you
did was w rong. There is a price for it. And if
you want the trust that probation can represent,
even though it is trust with strings, then you
have to show a lot more about yourself than I am
seeing right now. You do have 42 days in which to
appeal.
(Proceedings concluded 5:24 p.m.)
-0000000-
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alcohol-related convictions in your past, I think
BOISE, IDAHO
alcohol is a problem for you that you're
2 Monday, May 15, 2017, 3:24 p.m.
minimizing as well. So I do think there is a
3
4
THE COURT: State v. Trevor Rush. This is a
penalty. [ do think that immaturity and alcohol
use are playing a role.
5 rider report. Recommendation that the Court drop
The Sane evaluation concludes that you
6 jurisdiction. Comments by the State.
represent a high risk of reoffense. And I think
7
MR. DINGER: Thank you. Your Honor, there
what we're talking about is reoffense for the kind
8 are bad riders and then there are absolutely
of offense that we see here. The minimizing is a
9 complete failures, and this is an absolute
problem. The failure to really cooperate in a
10 complete failure.
wholehearted way with the presentence
11
He did not complete any treatment or
investigation and with the evaluation has raised
12 any classes. He had 26 disciplinary actions and
questions for me.
13 consistent throughout the retained jurisdiction.
It has raised questions for me about
14 And he eventually was removed. And those 26
can you pull it around. You tell me you can pull
15 disciplinary actions were only within three
it around. You say you are willing to work to
16 months.
pull it around an d act more maturely. You have an
17
He was intimidating other inmates when
alcohol problem that's very significant you need
18 he suspected that they had turned him in as they
to deal with. You also have a problem with taking
19 are supposed to do. He was attempting to get
advantage of a person who is very vulnerable. And
20 teachers to write positive C notes because of all
those are all questions you need to answer about
21
the bad ones. He asked a teacher if she was
what you do, not what you say.
22 married as he stared at her.
What I am going to do in this case is
23
He was contacting minors in violation
impose a sentence of two years fixed followed by
24 of the sex offender contract. He possessed
eight years indeterminate for ten year sentence.
25 pomo2:raohy in violation of the sex offender
Nicole Julson, Freelance Court Reporter, Ada County, Idaho
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Idaho State Correctional Institute with a lot of
1
So I think that tha t has some
other inmates that he can easily see where life is
2 consideration. Obviously, if he goes back and he
going if he doesn't get it turned in a better
3 is required to sign a contract, he will have to
direction and what it is going to be like for the
4 abide by that. But at the time of the contact, it
next few years in prison if he is not able to
5 does not appear he had agreed to that term on the
6 maintain parole, if the Court relinquishes
6 rider. And the Court certainly hadn't prohibited
7 jurisdiction.
7 him from having contact with his two boys. I
8
I am asking the Court to give him an
8 think that plays into the Court's consideration
9 opportunity to continue a period of retained
9 as well.
10 jurisdiction. He believes that he could be placed
10
THE COURT: Mr. Rush, your comments?
in
the
rider
program
at
the
ISCI
facility
that
11
THE DEFENDANT: I take full responsibility
I 11
12 would allow him to continue the programming.
12 for my actions. And I know that I didn't succeed
13
If he has taken to heart the lessons
13 the way that I wanted to on this rider. It is not
14 that I didn't necessarily take it seriously, it is
I 14 that he says he has learned, I think that will
15 give the Court further incentive to consider
15 just that a lot of times, even though though,
16 placing him on a period of probation. He has a
16 like, implementing myself as a janitor upon
17 getting there, I just•· I found myself doing like
111 significant uphill battle to overcome if the Court
18 were to do that and to prove that he is ready for
18 small wrong things and things that I didn't think
19 probation.
19 would get me in trouble necessarily and they
The notes about what he is doing in the
20 would. They would come back and bite me in the
120
21 class are not necessarily bad themselves. They
21 butt.
22 seem to indicate that he is getting some
22
I know I have learned a lot from the
I 23 understanding and getting assignments done and the 23 classes. I know that they are beneficial. I know
24 work itself done.
24 that I can succeed given another opportunity. And
25
The issue is when he is out of the
25 thank you for your time.
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classroom and on the tier and has a lot of free
time, he gets mixed up in the childish behaviors
that other inmates are doing. And unfortunately,
he took that a little bit further and got written
up a lot more than some of the other folks.
But he still has some potential I think
based on where he is at in these programming
reviews, those recommendations are a little bit
stronger than you would expect to see with
somebody with that many write-ups and notes. And
so we are asking the Court to consider giving him
a continued opportunity to program. Perhaps
programming in a different facility might prove
fruitful, and we will see if he is actually
serious about these decisions that he has
internalized.
The contact with the minors was with
his own children. From my review of the report,
he had not actually signed a contract prohibiting
him from having contact with his children. My
review of the no contact order is that the Court
limited it to I believe the two alleged victims as
well as I think females under 18, but did not
prohibit him from having contact with his own
children.
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THE COURT: Is there a legal cause why we
should not proceed?
MR. DINGER: No, Your Honor.
MR. MARX: No, Your Honor.
THE COURT: Well, this rider report is
coming before the Court with a recommendation of
the Court relinquishing jurisdiction because of
the extraordinary number of verbal written and
formal disciplinary actions that were taken
against you.
The initial offense was a serious
offense. And your behavior in the Ada County Jail
was such that I had serious questions about your
amenability to treatment and to possible eventual
probation supervision.
The sex offender evaluation that we got
indicated that you weren't particularly
cooperative with it and that you did not appear
amenable to treatment at the time the report was
done. I gave you an opportunity to participate in
the rider program, so that you could create a
better record for yourself.
The rider committee indicated that they
removed you from the program due to ongoing and
increasingly pervasive pattern and negative
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